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REGISTRATIONS AND ELECTIONS
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NO. ______________

COMPLAINT
Plaintiff VoterGA, LLC (“VoterGA”) respectfully submits this, its
Complaint against Defendant Gwinnett County Board of Registrations and
Elections (the “Gwinnett Board” or the “Board”), seeking a declaration that
VoterGA is entitled to inspect certain public records it requested pursuant to the
Georgia Open Records Act, O.C.G.A. § 50-18-70 et seq. (The “Georgia Open
Records Act” or “ORA”), and an injunction instructing the Gwinnett Board to
allow the inspection, showing the Court as follows:
INTRODUCTION
1.

VoterGA made a Georgia Open Records Act request to the Gwinnett Board

to inspect electronic copies of approximately 100 ballot images from a recent
judicial election conducted in Gwinnett County, in order to analyze what VoterGA
believes are anomalies in the election results.
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2.

Election records are rightfully subject to the Open Records Act, see Rentz v.

City of Moultrie, 231 Ga. 579, 580 (1974), and public access to such records is
recognized as essential to maintaining the public’s confidence in the fairness and
accuracy of elections. See Doe v. Reed, 561 U.S. 186, 198, 199 (2010) (“public
disclosure of [the election-related documents at issue] is substantially related to
the important interest of preserving the integrity of the electoral process”); Purcell
v. Gonzalez, 549 U.S. 1, 4 (2006) (“Confidence in the integrity of our electoral
processes is essential to the functioning of our participatory democracy.”).
3.

The Georgia General Assembly has declared “the strong public policy of this

state is in favor of open government; that open government is essential to a free,
open, and democratic society; and that public access to public records should be
encouraged to foster confidence in government and so that the public can evaluate
the expenditure of public funds and the efficient and proper functioning of its
institutions.” O.C.G.A. § 50-18-70(a).
4.

The requested public records are subject to the Open Records Act’s

mandatory disclosure requirement, and access to them for inspection is not
precluded by any exception to the Act. The requested public records are in the
Gwinnett Board’s custody, they are not under seal, and producing them for
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inspection will neither compromise the records, nor expose any confidential or
security sensitive information.
5.

Nonetheless, the Gwinnett Board has refused to comply with VoterGA’s

Open Records Act request and has informed VoterGA that it will not allow
inspection without a court order that it do so. The Board’s refusal lacks legal
justification, leaving VoterGA no choice but to seek this Court’s intervention.1
PARTIES AND JURISDICTION
6.

Plaintiff VoterGA is a 501(c)(3) Georgia limited liability company

established in 2006 to educate the public on election laws and procedure, and to
promote and advocate for transparency and accountability in the electoral process
in Georgia.
7.

Defendant Gwinnett Board oversees and operates elections within Gwinnett

County. It was created through local legislation in the Georgia General Assembly
and its stated mission is to maintain the efficient and effective operation of all
County voter registration and electoral processes. It may be served with process
through the Elections Supervisor of the Gwinnett County Board of Registrations

VoterGA is not challenging the election, nor is it requesting a recount or any
other similar action. It merely seeks to inspect certain public records subject to
Georgia’s Open Records Act.
1
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and Elections, Ms. Kristi Royston, at 75 Langley Drive, Lawrenceville, Georgia,
30046. See O.C.G.A. §§ 9-4-5, 9-11-4(e)(5).
8.

The Gwinnett Board is an “Agency” subject to and governed by the public

record disclosure requirements of the Georgia Open Records Act. See O.C.G.A. §
50-18-70(b)(1), 50-14-1(a)(1)(C).
9.

The Gwinnett Board is the custodian of the public records requested by

VoterGA. See O.C.G.A. § 50-18-71(b)(1)(B).
10.

As Supervisor, Ms. Royston is vested with authority to receive and respond

on behalf of the Gwinnett Board to requests to inspect public records made
pursuant to the Georgia Open Records Act.
11.

This action arises under the authority vested in the Court by virtue of

O.C.G.A. §§ 9-4-2 and 50-18-73.
12.

Venue is proper in this Court pursuant to Ga. Const. Art. VI, Sec. II, Para.

VI.
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I.

STATEMENT OF FACTS

A.

VoterGA’s Open Records Act Request

13.

On August 14, 2020, VoterGA delivered a letter to the Gwinnett Board

requesting to inspect certain electronic ballot images from the August 11, 2020
runoff election for Gwinnett County Superior Court Judge (the “2020 Gwinnett
Judicial Election”), pursuant to the Georgia Open Records Act (VoterGA’s “ORA
Request” or the “Request”).

More specifically, VoterGA sought to inspect

electronic copies of ballot images residing on the Gwinnett Board’s computer
servers from advanced in-person voting in the 2020 Gwinnett Judicial Election
from three precincts. The requested records comprise approximately 100 ballot
images in total. (A copy of VoterGA’s August 14, 2020 ORA Request is attached
hereto as Exhibit “1.”)
14.

VoterGA submitted its ORA Request to assist in its attempt to analyze what

it believes are anomalies in the 2020 Gwinnett Judicial Election results.
B.

The Creation and Location of the Requested Ballot Images

15.

Gwinnett County utilized a type of Optical Scanning Voting System (“OSV

System”) for the 2020 Gwinnett Judicial Election. When using the OSV System,
voters (also known as “electors”) mark their voting selections on a touchscreen
5
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pad, which causes an actual paper ballot to be printed listing the elector’s
selections in human-readable text and in an encoded QR Code that is not humanreadable. (Attached as Exhibit “2” is an example of a paper ballot with QR Code
that was filed in an unrelated civil action.)
16.

The elector then inserts the paper ballot into an optical scanner, which saves

an electronic image of the paper ballot onto a memory card and then drops the
paper ballot into a secure ballot box.
17.

After the polls close, the paper ballots and the memory cards are delivered

to the Gwinnett Board.
18.

The Gwinnett Board places the paper ballots in a sealed container.

19.

The Gwinnett Board inserts the memory card into the County’s election

management computer system and saves the electronic ballot images onto the
Board’s computer servers. The Board then removes the memory card and places it
in a sealed container.
20.

The Board transfers a copy of the electronic ballot images from its computer

servers onto an external storage device (such as a CD-ROM) and places the
external storage device in a sealed container.
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21.

After this is done, copies of the electronic ballot images remain on the

Board’s computer servers. These copies of electronic ballot images that remain on
the Board’s computer servers are not placed under seal.
22.

It is these copies of electronic ballot images on the Board’s computer servers

(the “Ballot Images”) that are the subject of VoterGA’s ORA Request.
C.

The Ballot Images are Public Records Subject to Inspection Under the
Georgia Open Records Act.

23.

The requested ballot images are “public records” as defined by the Georgia

Open Records Act. O.C.G.A. § 50-18-70(b)(2); see also id. § 50-18-71(f) (“an agency’s
use of electronic record-keeping systems must not erode the public’s right of access
to records under [the Act].”).
24.

In furtherance of Georgia’s “strong public policy … in favor of open

government [and] public access to public records,” the Georgia Open Records Act
requires that “[a]ll public records shall be open for personal inspection and
copying, except those which by order of a court of this state or by law are
specifically exempted from disclosure.” Id. §§ 50-18-70(a), 50-18-71(a).
25.

This strong preference for access to public records is echoed by the Office of

the Georgia Attorney General:

“Georgia has a long and proud tradition of
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encouraging openness in governmental meetings and records. … Access to
government meetings and records provides citizens with the information they
need to participate in the democratic process and to insist that government
officials are held accountable for their actions. Justice Brandeis once said, ‘Sunlight
is the best disinfectant.’” Office of the Georgia Attorney General, A CITIZENS GUIDE
TO OPEN GOVERNMENT

at p. 2 (5th ed. 2014) (https://law.georgia.gov/document/

publication/citizens-guide-open-government/download#:~:text=Georgia's%20
Open%20Meetings%20Law26%20requires,be%20open%20to%20the%20public.
(Last accessed December 28, 2020)).
26.

The Georgia General Assembly has instructed that the Open Records Act

must “be broadly construed to allow the inspection of governmental records,” and
exceptions to disclosure must “be interpreted narrowly.” O.C.G.A. § 50-18-70(a).
Furthermore, exceptions found outside of the Open Records Act itself must
“specifically exempt[]” the requested records to overcome the Open Records Act’s
mandatory disclosure requirement. Id. § 50-18-71(a)
27.

Indeed, the Georgia Supreme Court has stated that “because public policy

strongly favors open government, any purported statutory exemption from
disclosure under the Open Records Act must be narrowly construed.” City of

8
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Atlanta v. Corey Ent., Inc., 278 Ga 474, 476 (2004) (emphasis in the original; internal
punctuation and citation omitted).
28.

As a general matter the Act does not exempt election records from

inspection, Rentz v. City of Moultrie, 231 Ga. 579, 580 (1974), though certain
personally-identifying information regarding voters—which is not at issue in this
action—is exempt from disclosure. See O.C.G.A. §§ 21-2-225, 21-2-225.1.
29.

The public’s access to such records is essential to maintaining the public’s

confidence in the fairness and accuracy of elections. See Purcell v. Gonzalez, 549 U.S.
1, 4 (2006) (“Confidence in the integrity of our electoral processes is essential to the
functioning of our participatory democracy.”); Curling v. Kemp 334 F. Supp. 3d
1303, 1328 (N.D. Ga. 2018) (“A wound or reasonably threatened wound to the
integrity of a state’s election system carries grave consequences beyond the results
in any specific election, as it pierces citizens’ confidence in the electoral system and
the value of voting.”).
30.

In addressing a request to inspect election-related public records, the United

States Supreme Court has found that “[t]he State’s interest in preserving the
integrity of the electoral process is undoubtedly important. … Public disclosure
[of certain election-related documents] also promotes transparency and
accountability in the electoral process to an extent other measures cannot.” Doe v.
9
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Reed, 561 U.S. 186, 198, 199 (2010) (finding that “public disclosure of [the electionrelated documents at issue] is substantially related to the important interest of
preserving the integrity of the electoral process”).
D.

The Requested Ballot Images Are Not Exempt From Inspection Under the
Georgia Open Records Act.

31.

The Ballot Images requested by VoterGA in its ORA Request are not subject

to any exception to the Georgia Open Records Act’s broad and mandatory
disclosure requirement.
32.

Certain public records under seal may be exempt from inspection, but the

Ballot Images are not under seal.
a.

The Ballot Images are not the actual paper ballots that are placed
under seal.

b.

The Ballot Images are not the memory cards that are placed under
seal.

c.

The Ballot Images are not the external storage devices (containing a
copy of the electronic ballot images) that are placed under seal.

33.

Certain personal and security-related information may be exempt from

inspection, but allowing inspection of the Ballot Images will not expose this
information.
10
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a.

Allowing inspection of the requested Ballot Images does not involve
disclosing any personally-identifying information about any elector,
nor does it link any specific elector to any specific vote.

b.

Allowing inspection of the requested Ballot Images does not involve
disclosing any passwords, encryption codes, or other security
information.

34.

Yet, despite the absence of any exemption from the ORA’s mandatory

disclosure requirement, the Gwinnett Board has steadfastly refused, without
justification, to allow VoterGA to inspect any of these requested public records
without a court order.
35.

On August 17, 2020—three days after receiving VoterGA’s ORA Request—

the Gwinnett Board delivered a letter to VoterGA stating that, “out of an
abundance of caution,” it was “unwilling to make the requested ballot images
available without a court order.” (A copy of the Gwinnett Board’s August 17, 2020
letter is attached hereto as Exhibit “3.”)
36.

The Georgia Open Records Act required the Gwinnett Board to state “the

specific legal authority exempting the requested record or records from disclosure
by Code section, subsection, and paragraph within … three business days” of the
request.
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37.

The Gwinnett Board’s August 17, 2020 letter cited only O.C.G.A § 21-2-491

as grounds for the Board’s refusal.
38.

O.C.G.A § 21-2-491 does not exempt the Ballot Images requested by

VoterGA from the Open Records Act’s mandatory disclosure requirement. The
statute does not even address the specific public records requested by VoterGA.
39.

VoterGA thereafter sent additional letters to the Gwinnett Board, reiterating

its request and the Gwinnett Board’s obligation under the ORA to allow inspection
of the requested public records. In response, the Gwinnett Board maintained its
refusal to allow inspection of the requested public records without a court order.
(Copies of these letters are attached hereto as Exhibits “4” through “9.”)
40.

The Gwinnett Board’s additional responses also fail to state a valid basis for

refusing to permit inspection of the requested public records.
41.

The Gwinnett Board’s continuing refusal to comply with its obligations

under the Georgia Open Records Act has left VoterGA no alternative but to incur
the expense of this litigation to enforce its clear statutory right to inspect the
requested public records.
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COUNT ONE
Violation of the Georgia Open Records Act – Declaratory Judgment

42.

Plaintiff realleges and incorporates its allegations in paragraphs 6 through

41 above as if set forth fully herein.
43.

The electronic copies of Ballot Images residing on the Gwinnett Board’s

computer server are public records subject to the Georgia Open Records Act. See
O.C.G.A § 50-18-70(b)(2).
44.

The Gwinnet Board is an Agency subject to the Georgia Open Records Act,

and it is custodian of the requested Ballot Images. See O.C.G.A §§ 50-18-70(b)(1),
50-18-70 (b).
45.

VoterGA satisfied the requirements of the Georgia Open Records Act when

it requested to inspect the Ballot Images.
46.

The Ballot Images requested by VoterGA are not exempt or otherwise

excluded from the Georgia Open Records Act’s mandatory disclosure
requirement.
47.

The Gwinnett Board’s continuing refusal to allow VoterGA to inspect these

public records is a violation of the Georgia Open Records Act, for which VoterGA
is entitled to relief.
13
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48.

This civil action involves an actual controversy of a justiciable nature

between VoterGA and the Gwinnett Board involving the parties’ respective rights
and obligations with regard to the Ballot Images requested by Voter GA in its ORA
Request.
49.

As a result of the Gwinnett Board’s refusal to allow inspection of the

requested public records and assertion that it need not do so “without a court
order,” VoterGA is in a state of uncertainty and insecurity regarding its rights and
ability to inspect the requested public records as part of its analysis of the 2020
Gwinnett Judicial Election.
50.

VoterGA is in need of a determination of its legal rights with regard to the

foregoing.
51.

Declaratory relief is therefore appropriate in this action under O.C.G.A § 9-

4-2(a). In addition, the ends of justice require that a declaration be made, thereby
making declaratory relief appropriate under O.C.G.A § 9-4-2(b).
COUNT TWO
Violation of the Georgia Open Records Act – Injunction

52.

Plaintiff realleges and incorporates its allegations in paragraphs 6 through

51 above as if set forth fully herein.
14
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53.

The Gwinnett Board’s continuing refusal to allow inspection of the

requested public records is causing, and will continue to cause, immediate and
irreparable injury for which VoterGA lacks an adequate remedy at law.
54.

VoterGA’s legal right to inspect these public records, and the larger public

interest in election integrity and transparency, can be remedied only through
injunctive relief.
55.

The balance of equities favors VoterGA, and the public interest would be

served by the issuance of a mandatory injunction instructing the Gwinnett Board
to allow VoterGA to inspect the requested Ballot Images pursuant to O.C.G.A. §
50-18-73(a).
COUNT THREE
Attorneys’ Fees and Costs of Litigation

56.

Plaintiff realleges and incorporates its allegations in paragraphs 5 through

52 above as if set forth fully herein.
57.

The Gwinnett Board’s refusal to allow VoterGA to inspect the requested

public records is unlawful and a violation of the Georgia Open Records Act.
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58.

The Gwinnett Board’s refusal to allow VoterGA to inspect the requested

public records is without substantial justification, including, without limitation, as
described supra in paragraphs 31 through 41.
59.

No special circumstances exist that would have excused the Gwinnett

Board’s refusal to comply with the Georgia Open Records Act.
60.

If an Agency fails to comply with the Georgia Open Records act without

substantial justification or special circumstances that would excuse the violation,
the Court “shall” award the complaining party its “reasonable attorney’s fees and
other litigation costs reasonably incurred.” O.C.G.A. § 50-18-73(b).
61.

Because the Gwinnett Board has refused to allow inspection of the requested

public records without substantial justification or special circumstances, VoterGA
is entitled to an award of its reasonable attorney’s fees and other litigation costs in
bringing this enforcement action.
WHEREFORE, Plaintiff VoterGA respectfully requests that the Court:
a)

Find in favor of Plaintiff and against Defendant on each Count of
this Complaint;

b)

Declare that the Ballot Images requested by VoterGA in its ORA
Request are subject to public inspection under the Georgia Open
Records Act;

c)

Declare that VoterGA is entitled to inspect the Ballot Images
pursuant to the Georgia Open Records Act;
16
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d)

Issue a mandatory injunction against the Gwinnett Board, pursuant
to O.C.G.A § 9-11-65, requiring the Gwinnett Board to allow
VoterGA to inspect the requested Ballot Images;

e)

Award VoterGA its reasonable attorney’s fees and costs of litigation
reasonably incurred in pursuing this action; and

f)

Grant VoterGA such other and further relief as the Court deems just
and equitable.

Respectfully submitted this 30th day of December, 2020

ARNALL GOLDEN GREGORY LLP

_____________________________________
Henry R. Chalmers
Georgia Bar No. 118715
171 17th Street, NW
Suite 2100
Atlanta, Georgia 30363
Telephone: 404-873-8646
Facsimile: 404-873-8647
Henry.chalmers@agg.com
Counsel for Plaintiff
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EXHIBIT 1

August 14, 2020
Dear Dir. Royston,
Thank you so much for speaking with me today regarding what appears to be anomalies in the August
11th non-partisan runoff election. I have done some more research into Georgia code and the Attorney
General position in regards to the ballot images that are now available with the new voting system.
I am writing to request in accordance with O.C.G.A. 21-2-72 copies of the electronic ballot images
produced by the new voting system for Advanced In-Person voting in these precincts:
 Pinckneyville C
 Hog Mountain A
 Lawrenceville C
The ballot images which I believe are now loaded on the county elections server are obviously part of
the election records covered under the O.C.G.A. 21-2-72. I have determined that there should be
nothing to prevent you from releasing copies of these images and have kept the quantity to about 100
so as not to create an unnecessary burden on you.
I was able to determine that the Attorney General’s office has issued no opinion that would prohibit you
from following Georgia law in releasing these images. I did find a letter from the State Election Director
in early 2019 referencing advice from the Attorney General’s office but it was issued before our new
system was purchased in regards to old system internal images that are not public records.
As we discussed today, there are discrepancies of such magnitude in the non-partisan race that neither
of us have seen before. It is important that election records be made public according to law so the
discrepancies can be explained or resolved and the public can have confidence that the results are
correct.
Due to the critical nature of this request that must be satisfied before certification to be of value I am
making myself available to you at your convenience from now through this weekend for anything you
might need to fulfill this request. I can be available Monday morning to pick up or view the new system
images. Thank you for your attention to this important election integrity matter.

Sincerely,

Garland Favorito

VOTERGA.ORG
404 664-4044 CL
770 993-3622 HM
Exhibit 1
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EXHIBIT 3

August 17, 2020
Via email to: GARLANDF@msn.com
Garland Favorito
VoterGa.org
Re: Request to inspect ballot images
Dear Mr. Favorito:
It is my understanding from emails and correspondence sent to Ms. Kristi Royston, Elections
Supervisor with the Gwinnett County Board of Registrations and Elections, that you are asserting the
right to view certain election records. Specifically, your letter dated August 14, 2020 stated as follows: I
am writing to request in accordance with O.C.G.A. 21-2-72 copies of the electronic ballot images
produced by the new voting system for Advanced In-Person voting in these precincts:
- Pinckneyville C
- Hog Mountain A
- Lawrenceville C
In your August 17 email to Ms. Royston you invoked Official Code of Georgia Annotated Section 21 -2472 and Section 21-2-491. Official Code of Georgia Annotated Sections 21-2-470 through 21-2-473
were repealed in July 2003. Accordingly, Official Code of Georgia Annotated Section 21-2-472 does not
exist. We do not agree with your reading of the Official Code of Georgia Annotated Section 21 -2-491 as
mandating the disclosure of ballot images. Ballot images and returns are not the same thin g.
Accordingly, out of an abundance of caution, to ensure that no disclosure is made in violation of, or
inconsistent with the law regarding the manner in which post -election materials are to be handled, we
are unwilling to make the requested ballot images available without a court order.
Sincerely,
s/Melanie F. Wilson
Melanie F. Wilson
Senior Assistant County Attorney
c: Kristi Royston, Elections Supervisor
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EXHIBIT 4

August 17, 2020
Dear Ms. Wilson,
Thank you for your reply to the letter I wrote requesting to view a small number of ballot images in so
that the public can be sure the election results are correct. I understand from your reply that the county
is refusing to use its discretion to allow actual ballots to be reviewed as required by O.C.G.A. §21-2-491.
However, your letter never addressed my written request to view ballot images which are election
records under O.C.G.A. §21-2-72. Instead, your letter discussed other statues that have been repealed
and have no bearing on my written letter of request. In accordance with O.C.G.A. §50-18-71, you are
required to cite the code that you are using to withhold documents that should be available for public
inspection until they are sealed after certification.
Again, as I wrote in my previous letter, I am requesting immediate access in accordance with O.C.G.A.
21-2-72 to view and/or copy the electronic ballot images produced by the new voting system for
Advanced In-Person voting in these precincts:
 Pinckneyville C
 Hog Mountain A
 Lawrenceville C
So there is no confusion, I included the current text of the law that authorizes my request to be fulfilled:


“Except when otherwise provided by law or court order, the primary and election records of each superintendent, registrar, municipal
governing authority, and committee of a political party or body, including registration statements, nomination petitions, affidavits,
certificates, tally papers, returns, accounts, contracts, reports, and other documents in official custody, except the contents of voting
machines, shall be open to public inspection and may be inspected and copied by any elector of the county or municipality during
usual business hours at any time when they are not necessarily being used by the custodian or his or her employees having duties to
perform in reference thereto; provided, however, that such public inspection shall only be in the presence of the custodian or his or
her employee and shall be subject to proper regulation for the safekeeping of such documents and subject to the further provisions of
this chapter. The custodian shall also, upon request, if photocopying equipment is available in the building in which the records are
housed, make and furnish to any member of the public copies of any of such records upon payment of the actual cost of copying the
records requested.”

Non runoff races were audited and the results are inexplicable. It is critical to ensure currently
questionable election results are correct before certification Tuesday evening. Therefore, I will be
available to meet with you and Director Royston Tuesday so that this important issue can be resolved.
Thank you for your attention to this key election integrity matter.
Sincerely,

Garland Favorito

VOTERGA.ORG
404 664-4044 CL
CC: Kristi Royston
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EXHIBIT 5

August 18, 2020
Mr. Chairman,
Today the Gwinnett Election Board may be asked to certify an election conducted on new
equipment without a single vote being audited and despite our VoterGA analysis that
uncovered inexplicable discrepancies in the non-partisan race. The Elections Director and I
agreed that it was the largest discrepancy we had ever seen in our 20 years of experience.
To validate the results, VoterGA electors sought to view a handful of “ballots” and ballot
images for a couple of precincts prior to certification and according to Georgia law. [O.C.G.A.
§21-2-72, O.C.G.A. §21-2-491]. However, we were rejected by Assistant County Attorney Melanie
Wilson without the appropriate legal citation for the O.C.G.A. §21-2-72, code section we
referenced as the attorney is required to do by O.C.G.A. §50-18-71.
I was disappointed to see there was no desire to ensure the unaudited results reported by the
new equipment are correct. The incumbent had won a five candidate June 9th primary in a
landslide with 37% of the vote to 20% for 2nd place challenger, but the new system recorded an
opposite 60% to 40% landslide for the challenger in the runoff! No major event occurred
during that time that would have impacted the results.
The incumbent received 60,000 votes in the primary and only 19,000 in the runoff while the
challenger’s totals remained fairly steady near 30,000. A VoterGA analysis showed in some
precincts, the incumbent received 55-61% of verifiable mail-in absentee votes but only got 1522% of unverifiable early votes cast concurrently on Georgia’s new bar coded Ballot Marking
Device (BMD) system. These anomalies are unprecedented in Georgia electronic voting history.
It is critical to ensure currently questionable election results are correct before certification
Tuesday evening. I would expect the board to take the appropriate steps to validate the results
and alleviate our concerns prior to certification. I request that you, as chairman, forward this
letter to all board members prior to the August meeting.
Sincerely,

Garland Favorito
VOTERGA.ORG
404 664-4044 CL
CC: Bryan Tyson
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EXHIBIT 6

August 19, 2020
Mr. Chairman and Gwinnett Board Members,
I am writing to seek an immediate reply from the board as to why VoterGA and its Gwinnett
electors were not allowed to view ballots and ballot images in the custody of the Elections
Director this week in accordance with Georgia law. [O.C.G.A. § 21-2-72]. This is an urgent matter as we
have now entered the 5 day election contest period and the clock is ticking.
As I explained in my public comments and attached 8/18 letter to the board yesterday, we
discovered unprecedented discrepancies in the tabulated results and simply sought to spend
about an hour to view ballots in a couple of precincts and verify the results are correct so that
all Gwinnett voters can be assured of the integrity for the election. We were denied this right in
writing by the Assistant County Attorney without her specifically citing the appropriate legal
authority as required by law for records that should be open to the public. [O.C.G.A. § 51-18-71 (d)]
Since the Assistant County Attorney has been unresponsive to my follow up letter seeking
clarification, I am requesting the board, or your attorney Mr. Tyson, immediately provide that
clarification for us. Again, this is a matter of urgent importance since we have entered the 5
day challenge period and the election has been certified with these discrepancies and without a
single vote being audited. I have attached the three letters of correspondence for your
reference.
Sincerely,

Garland Favorito
VOTERGA.ORG
404 664-4044 CL
CC: Bryan Tyson
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EXHIBIT 7

August 20, 2020
Garland Favorito
VoterGa.org
Via email to: GARLANDF@msn.com
Re: Request to inspect ballot images
Dear Mr. Favorito:
I am writing in response to your letter to the members of the Gwinnett County Board of Registrations
and Elections, dated August 19, 2020 and your letter to me dated August 17, 2020. Your
correspondence relates to your request to view certain election records. Specifically, your request to
see copies of the electronic ballot images produced by the new voting system for Advanced In-Person
voting in these precincts:
- Pinckneyville C
- Hog Mountain A
- Lawrenceville C
To the extent that your request is made pursuant to the Georgia Open Records Act, Official Code of
Georgia Annotated Section 50-18-71 et seq, this is a timely response within three business days of your
request response and sets forth the specific legal authority exempting the requested records from
disclosure as required by Official Code of Georgia Annotated Section 50-18-71(d).
The statute that you cite in your letter, Official Code of Georgia Annotated Section 21-2-72 as the basis
for your right to inspect the records, is not without limitation. The statute states as follows:
Except when otherwise provided by law or court order, the primary and election records of
each superintendent, registrar, municipal governing authority, and committee of a political
party or body, including registration statements, nomination petitions, affidavits, certificates,
tally papers, returns, accounts, contracts, reports, and other documents in official custody,
except the contents of voting machines, shall be open to public inspection and may be
inspected and copied by any elector of the county or municipality during usual business
hours at any time when they are not necessarily being used by the custodian or his or her
employees having duties to perform in reference thereto; provided, however, that such
public inspection shall only be in the presence of the custodian or his or her employee and
shall be subject to proper regulation for the safekeeping of such documents and subject to
the further provisions of this chapter. The custodian shall also, upon request, if photocopying
equipment is available in the building in which the records are housed, make and furnish to
any member of the public copies of any of such records upon payment of the actual cost of
copying the records requested.
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Response to Mr. Garland Favorito letter dated August 19, 2020
August 20, 2020
Page 2 of 2
Official Code of Georgia Annotated Section 21-2-72 specifically excludes the contents of voting
machines from public inspection. Official Code of Georgia Annotated section 21-2-2 (40) defines voting
machine as follows: “Voting machine” is a mechanical device on which an elector may cast a vote and
which tabulates those votes by its own devices and is also known as a “lever machine.” The Ga. Comp. R.
& Regs. 183-1-12-02. defines “voting system” or “voting system components” to include electronic ballot
markers, printers, ballot scanners, election management systems, and electronic poll books. In the
context of how ballots are now cast, the contents of the “voting machine” as cited in Official Code of
Georgia Annotated Section 21-2-72 are potentially more expansive and thereby include ballot images.
Accordingly, out of an abundance of caution, to ensure that no disclosure is made which is in violation of
the law regarding access to ballot images as contents of the voting system the Board is not going to
make the requested ballot images available without a court order.
Sincerely,
/s/ Melanie Wilson
Melanie F. Wilson
Senior Assistant County Attorney
c:

Members of the Gwinnett County Board of Registrations and Elections
Kristin L. Royston, Elections Supervisor

EXHIBIT 8

August 21, 2020
Dear Ms. Wilson,
Thank you for your August 20th reply to my previous letters sent to the Gwinnett Board of Elections and
the Gwinnett Elections Director. As you mentioned, we sought access to ballot images (or ballots) for
three selected precincts to ensure that published vote totals, which will never be audited, are correct.
We consider this activity critical to validate the results after we discovered unprecedented
discrepancies. I am writing once more in a good faith attempt to achieve some degree of election
integrity and transparency for the benefit of Gwinnett electors.
First, we do not agree with your assessment that ballot images are “voting machine contents” for the
following reasons:
 Ballot images are stored on portable memory sticks that are external to any voting machine
and are used to transfer data between tabulators and the county elections server;
 As you explained, “voting machines” are “lever machines” under Georgia law and we have not
used lever machines in 20 years, thus, your citation does not apply;
 The definition of “voting machine” has not changed in Georgia law as you attempt to claim
without a supporting citation.
In a good faith attempt to avoid this disagreement, I am modifying my request to seek copies of all
actual scanned ballots produced by the new voting system for Advanced In-Person voting in precincts:
 Pinckneyville C
 Hog Mountain A
 Lawrenceville C
These selection summaries, which are called “scanned ballots” under Georgia law, contain text for voter
selections and an encrypted QR code with votes that are accumulated but yet unverifiable to the voter. I
think we can all agree that these “scanned ballots” are external to any voting machines and are not
voting machine content in any way.
A brief, one hour review of these “scanned ballots” will resolve any current discrepancies, validate the
results and provide Gwinnett electors assurance the results are correct. The focus of county election
attorneys should be to ensure the integrity of Gwinnett elections, rather than prevent disclosure with
obscure, technical legal interpretations. Thank you for your attention. Please reply promptly.
Sincerely,

Garland Favorito

VOTERGA.ORG
404 664-4044 CL
CC:
Director Kristi Royston
Gwinnett Election Board Members
Bryan Tyson
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